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c PARTIES, RULINGS RE CASES

A. Parties and Amici
All parties, intervenors, and amici appearing before the

agency and in this court are listed in the Petitioner's Brief.

B. Rulings Under Review

References to the ruling at issue appear in the Petitioner's
Brief. The ruling is reproduced on pages 17-25 of the

Petitioner's Appendix.

C. Related Cases

This matter was previously before this court in Olsen v.
Drug_Enforcement Admin., No. 93-1109 (D.C. Cir. Dec. 9, 1993).
In that case, the court granted DEA's motion for remand.

References to related cases in the Petitioner's Brief
accurately identify cases before this court that previously
addressed the scheduling of marihuana. Another case addressing
the scheduling of marihuana is National Org. for the Reform of
Marijuana Laws v. Bell, 488 F. Supp. 123 (D.D.C. 1980) (three

judge court).

vi



GLOSS8ARY
Controlled Substances Act, 21 U.S.C. 801 et seq.

CSsa

11.S Drug Enforcement Administration

DEA
FDA - U.S. Food and Drug Administration

U.S. Department of Health, Education, and Welfare

HEW

3

tetrahydrocannabinol
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FOR THE DISTRICT OF COLUMBIA CIRCUIT
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Petitioner,
Ve
DRUG ENFORCEMENT ADMINISTRATION,

Respondent.

PETITION FOR REVIEW OF AN ORDER OF THE
DRUG ENFORCEMENT ADMINISTRATION

BRIEF FOR THE RESPONDENT

STATEMENT OF THE ISSUE
Whether the Drug Enforcement Administration properly
rejected the petitioner's theory that marihuana plants should be
moved from Schedule I to Schedule II of the Controlled Substances
Act because marihuana plants are a source of an accepted and
useful medication when the petitioner's theory was based solely
upon language in an informal letter and was contradicted directly
by the plain language of the Controlled Substances Act.
STATUTES AND RBGQLAEIONB
Except for those already included in the Addendum to the
Petitioner's Brief, the pertinent statutes and regulations are

set forth in an addendum bound with this brief.



STATEMENT OF THE CASE

I. STATUTORY AND REGULATORY BACKGROUND

In response to the growing drug problem in the United
States, Congress in 1970 passed the Controlled Substances Act, 21
U.S.C. 801 et seg. ("CSA"). The CSA classifies various hazardous
drugs into five schedules. Id. 812. Restrictions upon use and
access to a particular drug vary based upon the drug's schedule
status in the CSA. Drugs in Schedule I are subject to more
severe restrictions than drugs in the other schedules. See
Alliance for Cannabis Therapeutics v. Drug Enforcement Admin.,
930 F.2d 936, 937 (D.C. Cir. 1991). Congress placed marihuana in
Schedule I of the csA.! 21 U.s.C. 812(c), Séhedule I(c)(10).

Although Congress made the initial scheduling decisions, the
CSA specifically permits the Attorney General to add a substance
to a schedule, transfer a substance from one schedule to another
or remove a substance from the schedﬁles entirely. Id. 811(a).
The Attorney General may only transfer a substance to a different
schedule if she "finds that such drug or other substance has a
potential for abuse" and makes findings that the drug or
substance meets the requirements for the new schedule. Id. The
findings required for placing a substance in a particular
schedule are listed in 21 U.S.C. 812(b). The Attorney General

has delegated the authority to reschedule controlled substances

! The substance is called "marihuana" in the CSA and the
respondent will use that spelling throughout this brief.
However, where the spelling "marijuana" is used in a quoted
passage, the spelling has not been changed.
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to the Administrator of the Drug Enforcement Administration
("DEA"). 28 C.F.R. 0.100(b). The Drug Enforcement Administrator
("Administrator") hag further delegated this authority to the
Deputy Administrator. 28 C.F.R. 0.104.

For over 20 years, various groups and individuals have asked
DEA to exercise its authority to move marihuaha from Schedule I

to a less restrictive schedule or to remove marihuana from the

CSA schedules entirely. See Alliance for Cannabis Therapeutics

v. Drug Enforcement Admin., 15 F.3d 1131 (D.C. Cir. 1994);

Alliance for Cannabis Therapeutics, 930 F.2d at 937; National
t e o ijuana Laws v. Drug Enforcement Admin.,

559 F.2d 735 (D.C. Cir. 1977); N ional Org. £ t e o
Marijuana Laws v. Ingersoll, 497 F.2d 654 (D.C. Cir. 1974).

Despite these efforts, in March of 1992, the Administrator issued
a final order denying a petition to reschedule marihuana from
Schedule I to Schedule II of the CSA. See 57 Fed. Reg. 10,499
(1992) .2

The Administrator relied upon the language of the CSA in

2 DEA's review of the rescheduling petition was quite
extensive. DEA issued a notice of a hearing on the rescheduling
petition in 1986. See 51 Fed. Reg. 22,946 (1986) . After
hearings before an administrative law judge, the Administrator
issued findings of fact and conclusions of law that determined
that marihuana should not be moved from Schedule I because the
marihuana plant has no currently accepted medical use and because
it is not safe for use, even under medical supervision. See 54
Fed. Reg. 53,767, 53,784 (1989). On appeal, this court generally
upheld the Administrator's decision but remanded the matter for
clarification. See Alliance for Cannabis Therapeutics, 930 F.2d
at 940-941. On remand, the Administrator again found that
marihuana plants should remain in Schedule I. See 57 Fed. Redq.
at 10,507-10,508. The latter decision was affirmed by this Court

in aAlliance for cannabis Therapeutics, 15 F.3d at 1137.
3



